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First, Some Terminology

 “Pre-mediation” is common usage

 But it implies that preparation isn’t part of 
mediation or isn’t very important

 “Pre-session” or “pre-mediation-session” corrects 
misimpression



Caveat re Variations

Mediations vary greatly based on many factors including 
but not limited to: 

 Type of case

 Language and literacy of parties

 Sophistication of parties

 Participation of attorneys (if any)

 Practice culture and organizational requirements

 Amount of time before and during sessions

Any preparation varies accordingly



Benefits of Preparation Generally
Increased likelihood to:

 Perceive process as fair

 Feel opportunity to express views

 Perceive mediator impartiality, understanding, and 
respect

 Settle 

 Perceive settlement as fair

Decrease likelihood to experience settlement pressure

Roselle Wissler, Representation in Mediation: What We Know From Empirical Research, 37 
Fordham Urban L. J. 419 (2010).



Common Goals of Preparation
Ready to be productive at start of mediation session

 Help mediator and participants understand dispute

 Identify participants and check conflicts of interest

 Educate participants about mediation process

 Provide opportunity to customize process

 Build rapport and trust

 Plan pre-session activities (e.g., calls, memos, 
information gathering)

 Plan session logistics, including technology

John Lande, Real Practice Systems Menu of Mediation Checklists (2023).



Failure to Prepare

Studies demonstrating failure to prepare:

 In one study, in about 23% of civil cases and 30% of 
family cases, mediators could have helped prepare 
parties but didn’t do so

 In another study, at least half of parties weren’t 
considered prepared

 More than 25% of parties represented by attorneys 
were not considered prepared

Summarized in John Lande, How Can Courts – Practically for Free – Help Parties 
Prepare for Mediation Sessions? Journal of Dispute Resolution (forthcoming 2024).



Potential Consequences 
of Failure

 Mediators don’t understand parties or dispute

 Parties don’t understand mediation process

 Mediators can’t customize mediation process 

 Mediation may be less efficient and effective

 Unnecessary use of parties’ and courts’ resources in 
prolonged litigation and possible trial



Courts Can Help – 
Practically For Free

Many courts DO help, with rules:
 Providing clear, accessible information about mediation

 Requiring attorneys to consult with clients & 
counterparts 

 Requiring attorneys & parties to prepare before sessions

 Requiring attorneys & parties to communicate with 
mediators before sessions

 Helping self-represented litigants manage mediation

 Using DSD to periodically update ADR rules



For Details

 How Can Courts – Practically for Free – Help Parties 
Prepare for Mediation Sessions? 

 Takeaways From 'How Can Courts – Practically for 
Free – Help Parties Prepare for Mediation Sessions?’ 

in conference materials or on SSRN

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4523109
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4523109
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4523042
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4523042


Recommended Solutions
 Context and resources matter

 For self-represented litigants and attorneys:

 Informational videos

 Online guided interviews

 Templates

 Phone / video conversations pre mediation sessions

 For mediators:

 Training on initial communications and info sharing

 Templates

 Practice groups that address initial process



More Solutions

 Artificial Intelligence: Uses and Warnings

 Tips: free v. fee platforms, practice

 Multiple uses

 Hallucinations and other hazards 

 BAH!!

 Resources

 Dispute Resolution Section website resources

 Mediation preparation guides



DR Section Mediation Guides



Intern Assignment: 
Slip and Fall Memorandum

ChatGPT was asked to provide a template for this memo 

Prompt in ChatGPT

Slide Prepared by Selma Tabakovic



Slip and Fall Memorandum

Slide Prepared by Selma Tabakovic



Please Reach Out!
John Lande

Isidor Loeb Professor Emeritus
University of Missouri School of Law

Center for the Study of Dispute Resolution
landej@missouri.edu 

Rebecca Price, Esq.
Director, ADR Program

United States District Court
Southern District of New York

40 Foley Square, Suite 120
New York, New York 10007

(212) 805-0650
cell (646) 634-2548

rebecca_price@nysd.uscourts.gov
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