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I.  Introduction

If two rocket scientists don’t correctly understand each other’s jargon, things could go “boom!” real fast.
  If laypeople don’t understand the scientists, however, no problem.


It’s quite different in the dispute resolution field.  Parties are supposed to actively participate in mediation and thus they need to understand what experts are saying.  Lawyers representing clients in mediation especially need to understand the process to fulfill their ethical responsibility of competence.
  And certainly mediators should understand basic concepts of mediation.


Houston, we have a problem in the dispute resolution field.  We use basic terms that are oversimplified and confusing – terms that even dispute resolution experts don’t properly understand.

Let’s do a thought experiment.  The famous “Riskin Grid” – probably the best-known set of mediation models – has seventeen elements.
  Since you are reading this article, obviously you are interested in dispute resolution.  How many of these elements can you state correctly?  At a conference of dispute resolution academics, what proportion of academics do you think could correctly state at least half of the elements?  (My guess is a pretty small proportion.)  What about experienced mediators?  (My guess is even less.)  When I taught a lawyering course, I covered the Riskin Grid.  I warned my law students that it probably would be on the exam and that to get full credit, they would need to identify and apply elements of the grid in their answers.  They were smart people who were highly motivated to get good grades, so most of them got it right, right?  (You’ve got to be kidding.)


Dispute resolution academics, mediators, and law students who don’t know the formal definitions of facilitative and evaluative mediation nonetheless probably have some ideas about their meaning.  How do they use these terms?  My guess is that they use sloppy and widely differing terms that don’t track the formal definitions.  And yet people in the dispute resolution field casually use these terms as if people clearly understand the terms the same way.


If parties and lawyers were told only that a mediation would be facilitative or evaluative, they wouldn’t have a clear understanding and they would need to know a lot more about what to expect in mediation.  In real life, mediation is much more complicated than suggested by the system of mediation models, including but not limited to facilitative and evaluative mediation.  These models do not address many aspects of mediation, including contextual and cultural variables that have major effects on how people think and act in mediation.


More fundamentally, the facilitative and evaluative models embody very problematic assumptions.  They assume that each model is a distinct bundle of interventions that are used together, and that interventions clearly fall into one model or the other.  These are just a few of the problems with this terminology, and there are similar problems with widely-used negotiation models.


I initiated a Real Mediation Models Project to provide a more realistic portrayal of how mediators actually think and act in mediation.  In real life, practitioners, parties, and most people (other than academics) generally have crude theories about dispute resolution processes.  This Project is based on an inductive methodology to learn about the mental models that mediators actually use to deal with disputes rather than by starting with existing theoretical models.  It has great potential for empirical research, practitioner self-reflection, instruction of mediation students and trainees, and theoretical investigation.


There are many potential parts of the Project.  I am recruiting various thoughtful mediators to write their models as examples of how mediators think, act, and evolve with experience.  This article includes six such models,
 and I have invited respected clinical mediation faculty to write their models.  I especially wanted to hear from clinical faculty because they operate at the intersection of theory and practice.  I may solicit and publish models of additional mediators.


Mediators and mediation advocates can use the Real Mediation Model framework to become more conscious of how they think and why they act as they do in mediation.  Faculty, trainers, and program administrators for courses, trainings, and continuing education programs.


The dispute resolution field could undertake an initiative to develop a fairly concise lexicon of clear dispute resolution language that everyone can understand.  Our terms should be consistent with meanings in plain English as much as possible.  A diverse group of experts could analyze and test ideas for common concepts through focus groups, public forums, and comments on drafts.


Empirical researchers could use the Real Mediation Model framework to better understand how various populations of mediators conceive of their work – and also operate unconsciously “on automatic.”  Theorists could use this research to develop empirically-grounded generalizations.


The Project is based on a dispute system design framework as the central theoretical foundation for mediation practice – as well as dispute resolution practice generally.  Traditional theoretical models of mediation and negotiation would be elements in particular settings, varying with practice culture, participants’ goals, and many other factors.


Part II presents the intellectual foundation for this Project.  It describes relevant research about empirical reality of mediation and negotiation, critiques of theories of traditional mediation models, a recommendation for an initiative to develop clear language of dispute resolution, and a suggestion to use dispute system design as the central theoretical framework for our field.   Part III describes the Project, beginning by describing the rationale for the Project and then summarizing the mediation models of six mediators.  Part IV is a brief conclusion.

II.  Genesis of the Real Mediation Models Project

I have become increasingly dissatisfied with concepts in traditional mediation and negotiation theory.  This Part summarizes ideas that led to the initiation of the Real Mediation Models Project.

A.  Focus on Empirical Reality

In the sociology of law, there is a distinction between “law on the books” and “law in action.”  Law on the books refers to black-letter rules in statutory and case law and other legal authorities.
  Law in action refers to how people actually behave in relation to the law.
  A generation of sociolegal researchers conducted “gap studies” revealing inconsistencies between the law on the books and the law in action with the goals of understanding the gaps and possibly making the law in action conform to the law on the books.


This distinction is similar to that between theory and practice.  Aware of inevitable “gaps” between dispute resolution theory and practice, I have been particularly interested in understanding how people actually deal with conflicts.  I have not assumed that practice should be forced to conform to theory.  Indeed, my goal is the opposite – to develop theory incorporating insights about why people do not act as theorized or prescribed.


Marc Galanter’s concept of “litigotiation” captures a fundamental reality of civil litigation in the U.S. and is a good starting point for understanding it.  He defines litigotiation as “the strategic pursuit of a settlement through mobilizing the court process.”
  He writes, “On the contemporary American legal scene[,] the negotiation of disputes is not an alternative to litigation.  It is only a slight exaggeration to say that it is litigation.  There are not two distinct processes, negotiation and litigation; there is a single process of disputing in the vicinity of official tribunals.”
  This reflects the reality that in many – probably most – contested lawsuits, negotiation and litigation are “inseparably entwined.”


Although few people use the term “litigotiation,” it is an apt description of how lawyers commonly approach contested litigation.  I conducted a study of thirty-two Missouri lawyers who were identified by their peers as having good reputations as lawyers.
   The interviews focused on the most recent case they settled, starting with the first contact with their clients.
  The lawyers generally “litigotiated,” thinking about negotiation from the outset of their cases.  In the words of one lawyer,

“It is all negotiation from the time suit is filed.  You are constantly negotiating or setting up the negotiation.  It doesn't just happen.  You are negotiating from the outset, setting up where you want to go.  You are judging [the other side] and they are judging you.”  He elaborated, “Negotiations don't occur in a week or a month.  They occur in the entire time of the lawsuit.  If anyone tells you they aren't negotiating, they really are.  Every step in the process is a negotiation.  You don't call it negotiation but in effect, that's what it is.”


As part of this study, I analyzed how well the cases fit into the traditional positional and interest-based negotiation models.  The models fit some cases pretty well but some cases involved combinations of the models.
  In addition, the traditional negotiation models completely omit a very common negotiation process which I called “ordinary legal negotiation.”
  In this approach, “lawyers try to reach a reasonable agreement based on shared norms, which typically are the expected outcomes in court or normal agreements in similar cases.”


I adapted the concept of litigotiation by coining the term “liti-mediation” based on my observations of the thriving mediation practice in Florida in the 1990s and my conversations with mediators.
  These experiences were the basis of my remarkably prescient 1997 article, How Will Lawyering and Mediation Practices Transform Each Other?
  I noted that mediation became routinely integrated into litigation practice, transforming both lawyers' and mediators’ approach to mediation.  I described the “dispute resolution environment as a ‘liti-mediation’ culture, in which it [became] taken for granted that mediation is the normal way to end litigation.”
 I anticipated that active participation of lawyers in mediation was

likely to result in ongoing relationships between mediators and lawyers that may overshadow their respective relationships with the principals and dramatically affect the mediation process.  As a result of the prominent role of lawyers in mediation, mediators may feel especially obliged to cater to the lawyers' interests, which often entails pressing the principals into settlement.


This research illustrates that mediation and negotiation are intimately connected with pretrial litigation and are not discrete processes disconnected from each other.

B.  Critiques of Traditional Mediation and Negotiation Models

In the mid-1990s, the dispute resolution community was all abuzz about controversies over facilitative, evaluative, and transformative mediation.  In 1994, Len Riskin published a short article presenting his famous grid with a facilitative-evaluative dimension,
 and he published a law review article fleshing out his framework in 1996.
  That year, Kim Kovach and Lela Love responded with a famously titled article, “Evaluative Mediation” is an Oxymoron,
 and in 1998, they published a law review article fleshing out their arguments.
  In 1994, Robert Bush and Joseph Folger published The Promise of Mediation
 explaining their theory of transformative mediation.  In 1995, Carrie Menkel-Meadow published an influential critique of this book.
  Many people in the field wrote and talked about these theoretical models with great passion.


I never was a big fan of these theoretical models.  In 2000, I published Toward More Sophisticated Mediation Theory critiquing arguments about facilitative and evaluative mediation, which I described as “wearisome.”
  I wrote that there was merit in both approaches.  I said that “facilitation proponents have highlighted how mediation can promote many important values such as party self-determination.”

Facilitation proponents are also right to express alarm about real and serious risks entailed in evaluative techniques.  Although mediator evaluation is sometimes just what is needed to help parties seriously confront and resolve the issues in their dispute, it also risks perpetuating adversarial dynamics and entrenchment of positions.  More important, mediator evaluation risks creating injustice through heavy-handed pressure tactics and questionable evaluations by the mediators.

On the other hand, I wrote, “Some facilitation proponents take a rigidly orthodox view that facilitative mediation is the only legitimate form of mediation, predicated on an ideology that uses a false and overly formalistic dichotomy.”


I noted, “Mediators frequently mix facilitative and evaluative techniques in individual cases, which is often appropriate and beneficial.  Appropriate use of predominantly one approach or the other may vary in part depending on the type of case.”
  I advocated for “pluralist” mediation cultures in which differences are clearly identified, respected, and valued rather than “single-school” ideologies.
  Rather than using the models, I suggested that mediators should aspire to promote “high-quality decision-making.”


Part of the problem is that the facilitative and evaluative models are incoherent.  Facilitative mediation consists of very different “actions bundled into a single model:  helping parties evaluate, develop, and exchange proposals;  asking about strengths and weaknesses of each side’s case;  asking about consequences of settling and likely court outcomes;  helping parties understand their interests;  and helping parties develop options that respond to their interests.”
  Conversely, “evaluative mediation is a bundled model consisting of assessing the strength and weaknesses of each side’s case;  predicting impact of settling and court outcomes; urging parties to settle; and proposing settlements.”


On reflection, it should be clear that these two models provide confusing characterizations of what mediators actually do.  “Mediators perform many different actions in response to the situations at different times in a case, and they often use interventions from both models.”
  Some mediators quip that a good mediation is facilitative in the morning and evaluative in the afternoon.
  Is such a mediation facilitative or evaluative?  Mediators who use some techniques identified with the evaluative model almost inevitably use some facilitative techniques.  But would the use of any of the evaluative techniques make the whole process evaluative?  In other words, is it impossible to be just a little bit evaluative (just like one can’t be a little bit pregnant)?


Although the models are logically problematic, they embody catchy metaphors that stick in people’s minds and exert powerful cognitive effects.  For believers in facilitative and transformational philosophies, these models reflect positive ideals of mediators as helpers and practitioners helping disputants convert destructive conflicts into constructive ones, contrasting with mediators who impose their views on parties.
  The graphic representation of the Riskin Grid
 reinforces its conceptual power.  For mediators who identify with these models, the metaphors influence their professional identities, shape their perceptions, and affect their professional behavior.
  Moreover, these metaphors have captured the imaginations of many academics, simply portraying arguably good and bad mediation methods.


Real life is more complicated than these models suggest.  Assessing the strengths and weaknesses of each side’s case, predicting court outcomes, urging parties to settle, and proposing settlements all are very different from each other.  The American Bar Association Section of Dispute Resolution Task Force on Improving Mediation Quality conducted a survey of 109 mediators and lawyers that illustrates this reality.
  Sixty-six percent of mediators in the survey believe that it is helpful in most cases for mediators to give their assessments of the case, including strengths and weaknesses, compared with only 36% who believe it is usually helpful for mediators to make predictions about likely court results and 38% who believe it is usually helpful to recommend a specific settlement.


The survey identified numerous factors affecting judgments about whether particular techniques are appropriate in actual cases.  Substantial majorities said that the following factors might affect their judgment about the appropriateness of a mediator giving an assessment of the strengths and weaknesses of a case:

! 
whether the assessment is explicitly requested

! 
the extent of the mediator's knowledge and expertise

! 
the degree of confidence the mediator expresses in the assessment

! 
the degree of pressure the mediator exerts on people to accept the assessment

! 
whether the assessment is given in joint session or caucus

! 
how early or late in process the assessment is given

! 
whether the assessment is given before apparent impasse or only after impasse

! 
the nature of issues (e.g., legal, financial, emotional)

! 
whether all counsel seem competent

! 
whether the mediator seems impartial.


When mediators make predictions about likely court results, there are many ways that they can discuss the law.  These include presenting the law as a standard in assessing possible agreements, a possible standard of fairness, society’s default standard of fairness, a presumptive standard for decision, and a decisive standard.
  Moreover, mediators can present information tentatively, to help parties make decisions, or they can pressure parties to conform to the mediators’ statements about likely court results.


Indeed, the reality of mediation practice is a lot more complex and nuanced than suggested by the theoretical definitions or is commonly portrayed.  Certainly, mediators sometimes are very heavy-handed, quickly expressing their opinions about likely court results and pressing parties to make concessions.  But mediators’ “evaluative” interventions often are much more subtle.
  Dwight Golann writes, “Mediators often deliver opinions without using words at all.  The videotaped mediators [who he recorded] raise an eyebrow, frown, pause, squint, dip their head, or lean back, using expressions and body language to express viewpoints silently and tactfully.”


On the other hand, facilitative theory approves of “reality testing” questions that

impl[y] that the mediator has developed an opinion about what reality is, the disputant's view is different, and the mediator thinks the disputant's view would benefit from testing. ... For instance, when a videotaped mediator, in response to a low first offer, asks the lawyer and executive in a thoughtful tone, “What do you suspect their response is going to be?” some might say she's simply encouraging them to assess their counterparts' thinking.  The disputants, however, understand exactly what the mediator is saying . . .. And even if questions themselves are neutral, if you return to a topic repeatedly[,] disputants will read a message into it.

In addition, mediators regularly “selectively facilitate” discussions where mediators ask “reality-testing” questions disproportionately challenging one party’s perspective.
  So mediators’ real-life behaviors don’t map well onto the traditional theoretical concepts of facilitative and evaluative mediation.


I have similar concerns about the coherence and usefulness of theory about negotiation models.  My study of Missouri lawyers’ litigotiations
 produced rich data to analyze negotiation theory.  I began by analyzing definitions of negotiation in nine texts used in law school negotiation courses.  The definitions varied greatly.  Some were quite general and others included specific elements such as the existence of an actual or potential conflict or that the other party has some control over the subject matter.
  The definitions generally assume that the parties are in conflict, often in litigation, but generally treat negotiation as completely separate from litigation.
  They do not reflect the reality of litigotiation where lawyers and parties negotiate about a wide range of procedural and substantive issues throughout a case, not merely the resolution of substantive issues at the end of a case.


The texts generally identify the two major negotiation models, though they use different terms to label them.
  Because negotiation generally is portrayed as a discrete process for the final resolution of disputes, these models lend themselves to dramatic portrayals, which I described this way:

Romantic narratives of negotiation involve a single, dramatic settlement event to resolve the ultimate issues at stake.  One version – a legalistic and positional narrative – involves an extended series of strategic offers and counter-offers, often involving hard bargaining to maximize negotiators' respective partisan advantages.  Protagonists approach negotiation as a kind of high-stakes poker game in which they may win or lose great sums depending on how shrewdly they “play their cards.”  The second version, an interest-based narrative, involves an explicit and systematic identification of parties' interests and options with the goal of identifying solutions that would maximize both parties' interests.  The heroes of the interest-based stories use good communication and clever problem-solving tactics to save their clients from unnecessary impasse or suboptimal agreements, thus creating value, efficiency, and satisfaction for both parties.


Various negotiation texts “describe different characteristics of positional negotiation including goals, assumptions, relationships, process structure, and tactics.”
   Some but not all texts refer to negotiators’ goal of maximizing negotiators' results, having a zero-sum assumption, treating the other side as “opponents,” exchanging offers and making concessions, and using certain tactics such as deception.
  The cases with significant positional characteristics in my study have only some of these features. The only feature occurring in all the cases was taking opposing positions.  In virtually all of the cases, the parties exchanged offers.


The texts also have different definitions of interest-based negotiation.  They generally refer to efforts to satisfy both parties' interests and create positive-sum outcomes amicably and efficiently, though all the texts do not include all these characteristics.  Some texts refer to creating value, and others list specific techniques, with little overlap in the lists.
  The cases in my study with significant interest-based elements did not all display features essential to a definition of interest-based negotiation.
  As noted above, the negotiation texts completely omitted a very common model of negotiation, which I called “ordinary legal negotiation.”


My analysis of the detailed accounts of litigotiation processes convinced me that the negotiation models – including ordinary legal negotiation – were inadequate to describe the reality of the cases.  Instead of focusing on negotiation models, I suggested concentrating on elements of negotiation including the extent of concern for the other side’s interests, communication process (such as exchange of offers, discussion of interests and options, or reference to relevant norms), creation of value, communication tone, use of power, and reference to extrinsic or intrinsic norms.


This research led me to organize the University of Missouri’s “Tower of Babel” symposium:  Moving Negotiation Theory from the Tower of Babel Toward a World of Mutual Understanding.
  There was a consensus of the participants that there was a need to improve negotiation theory.
  Clearly, the two traditional negotiation models don’t convey a lot of important aspects of negotiation.


We don’t even have a clear term for our field.  Originally, it was “ADR” – alternative dispute resolution.  Over time, people understandably didn’t want to identify as simply not being litigation, and some people have used the term “appropriate” dispute resolution.  Many people generally prefer the unqualified term “dispute resolution.”  But what is that?  We don’t have a good definition.  We can’t identify an essential characteristic of our field, especially one that others can’t claim as well.  For example, not all dispute resolution processes involve neutral third parties, focus on parties’ interests, expect party self-determination, provide good processes, promise privacy or confidentiality, or are innovative.


In sum, as Andrea Schneider all-too-accurately observed, our “labels suck.”
  And this is from a bunch of so-called communication experts.

C.  Need for Clear Dispute Resolution Language

So what should we do about our gobbledygook dispute resolution jargon?  I suggested that we launch an initiative to develop clearer common language of dispute resolution.

Imagine a world where we generally use the same language, particularly language consistent with meanings in plain English that disputants generally would understand.  Although people would be free to use any language they want, this initiative would help improve our communication so that everyone involved in dispute resolution could better understand each other.

Clearer, commonly-recognized language could help all the stakeholders of dispute resolution including practitioners, academics, program administrators, researchers, and – most of all – parties.
  Such a project might begin with discussion by a diverse group of experts and then testing of ideas in “focus groups with academics, practitioners, and parties and in public forums, and by inviting public comments.”
  A committee might complete this project in a year.  Ideological differences within the field could present some challenges.

Developing some common dispute resolution terminology could be a challenging task because much of our language has connotations reflecting strong feelings about what some believe to be the "right" or "wrong" dispute resolution approaches.  Ideally, we could develop more descriptive and less ambiguous, emotionally-charged terminology.  We still could have strong philosophical differences but hopefully we would be able to focus more directly on the issues using a shared vocabulary, less distracted by reactions to the language itself.  Indeed, using clearer, commonly-accepted language presumably would improve these discussions.


Rather than trying to agree on global terms like “mediation,” “negotiation,” or any of the theoretical models, it would be more helpful to focus on “building block” terminology about aspects of process
 that virtually everyone would readily understand because it is consistent with common usage.


In contrast to the cliché that law schools teach students to “think like lawyers,” I suggest that law schools teach students to think like practitioners.
  Building on my work about mediators’ mental models,
 I suggest that law schools help students develop their own mental models of mediation advocacy and negotiation.  These models include elements that are the same as or complementary of mediators’ mental models,
 recognizing that lawyers’ fundamental role is to help clients make decisions to achieve their objectives.
  Reflecting my critique of negotiation and mediation models that “bundle” different elements that sometimes aren’t correlated in practice,
 I suggest that students (and practitioners) use a framework of clearer, unbundled concepts.


The following are elements of traditional negotiation and mediation models, which could help practitioners communicate more clearly and better plan, perform, and analyze their actions.  A clear language initiative could consider some of the following concepts along with any others that might be helpful.  The goal would be to develop a common lexicon of concrete terms that parties can easily understand and that can be readily mapped onto specific behaviors or concepts such as the component elements of the traditional models rather than the models themselves.

Types of Dispute Resolution Decisions
! 
Dispute resolution process (e.g., negotiation, mediation, arbitration, trial)

! 
Procedures in process (e.g., information sharing, logistics, timing)

! 
Resolution of issues (issues that parties are concerned about)

Factors to Consider in Resolving Issues
! 
Value of options (e.g., expected court outcome, profit from deals)

! 
Tangible costs (e.g., legal fees and expenses)

! 
Intangible costs and interests (e.g., stress, relationships, reputation, loss of opportunities, and lots more)

Parties’ and Practitioners’ Cognitions and Actions Relating to Counterparts
! 
Goals (e.g., partisan advantage, joint gain, fairness)

! 
Assumptions (e.g., zero-sum, positive-sum, negative-sum outcomes as well as assumptions about other issues)

! 
Attitudes towards counterparts (e.g., hostile, polite, friendly)

! 
Relevant norms (e.g., law, parties’ interests, normal practice, “going rates”)

! 
Communication process (e.g., counteroffer, interest-and-options, norm-based)

! 
Tactics (e.g., dirty tricks, information sharing, and many more)

Lawyers’ and Mediators’ Actions Relating to Clients (with examples of variables noted in parentheses)

! 
Listening (timing, and amount and quality of attention and understanding)

! 
Helping parties assess their case (whether practitioners help parties conduct assessments and, if so, the timing, amount, and quality of help)

! 
Assessing options (whether practitioners assess options and, if so, the timing, appropriateness, amount, quality, and confidence of assessment)

! 
Predicting outcomes (whether practitioners predict outcomes and, if so, the timing, appropriateness, quality, and confidence of predictions)

! 
Giving advice (whether practitioners give advice and, if so, the timing, appropriateness, amount, quality, and confidence of advice)

! 
Applying pressure (whether practitioners apply pressure and, if so, the timing, appropriateness, nature, intensity, and effect of pressure)


The factors listed above about resolving issues grow out of my book co-authored with Michaela Keet and Heather Heavin, Litigation Interest and Risk Assessment: Help Your Clients Make Good Litigation Decisions.
  I think that this tripartite framework – value of options, tangible costs, and intangible costs – helpfully defines the kinds of issues that people grapple with in disputes.  The traditional positional negotiation and evaluative mediation models focus exclusively or primarily on the value of parties’ best alternatives to a negotiated agreement (BATNAs) – typically their expectations of a court decision.
  By contrast, the interest-based negotiation and facilitative mediation models often focus primarily on parties’ intangible costs and interests.
  Lawyers and mediators can help parties make decisions by helping them develop careful “bottom lines” that incorporate expected BATNAs, tangible costs, and intangible costs.


American legal education generally does a terrible job of teaching students the reality of litigotiation and legal practice generally.  Most law school courses teach a “hidden curriculum” that

convey[s] seriously distorted messages about law and lawyers and therefore fail to convey additional needed information and skills.  These messages are mostly implicit in the structure of law school courses, erroneously suggesting that the bulk of what lawyers do is to analyze and argue appellate law, and that other functions are less common or important.  The implicit nature of these messages, which are repeatedly reinforced in multiple courses, conveys a powerful subliminal lesson. Because many law students are not consciously aware of the message about lawyers' roles, it is particularly hard to correct.


To help students better understand the reality of practice, my colleague Rafael Gely and I developed the Stone Soup Dispute Resolution Knowledge Project.
  Most faculty who used Stone Soup in their courses assigned students to interview practitioners or parties about various aspects of dispute resolution practice.
  Students and interviewees would benefit by using clear, commonly understood language instead of confusing dispute resolution jargon.

D.  Dispute System Design Framework

Dispute system design (DSD) is the “applied art and science of designing the means to prevent, manage, and resolve streams of disputes or conflict” rather than handling individual disputes on an ad hoc basis.
  DSD goals may include providing fairness and justice, efficiency, engagement of stakeholders in system design and implementation, prevention, flexibility and choice of multiple process options, matching of design with available resources, training of stakeholders, and accountability.
  DSD processes involve identifying stakeholders’ dispute system goals; understanding the context and culture affecting the system; consideration of appropriate dispute prevention, management, and resolution processes; and development of appropriate incentives and disincentives for using the system.
  Traditional mediation and negotiation models reflecting practitioners’ goals and procedures may be elements of DSD analyses as relevant.


In essence, DSD is about tailoring dispute systems to the needs of stakeholders, especially disputing parties.  Good designs fit the stakeholders’ context and culture so that the dispute processes produce as much satisfaction of the parties’ procedural and substantive goals as reasonably possible.  Ideally, stakeholders consciously and intentionally design their systems using thorough and ethical procedures, though some system designs are the result of less-than-optimal, poorly planned processes.


Although people usually think of DSD as being used only in large organizations, individuals and small practice groups also handle streams of cases and can adapt these principles and techniques to improve their case management and dispute resolution procedures.
  For example, all the mediators’ models described in the next Part involve routine case handling procedures designed to help all the participants and the mediator mediate effectively, tailored to the issues involved, the parties’ goals, and other relevant factors in each case.


I first considered the value of DSD when studying good-faith requirements in mediation.
  In liti-mediation legal cultures
 where parties are required to mediate as a pre-condition for going to trial, it is completely foreseeable that some lawyers would try to game the process and get adversarial advantage from this process – just like they do with other mandatory pretrial processes.  For example, such lawyers might attend mediation without intending to seek agreement and, indeed, would use it to gain partisan advantage.


Although a good-faith requirement has some intuitive appeal, after studying the issue, I concluded that it would likely be “ineffective and possibly counterproductive.”
  I wrote, “Legislatures and courts have adopted rules requiring good faith in mediation, and courts have sanctioned violators.  These requirements are premised on assumptions that mediation participants would understand readily what behavior is required and would respond appropriately.”


My research showed that those assumptions were not necessarily true.  I surveyed the use of good-faith requirements in statutes, court rules, and decisional law, and found that the definitions of “good faith” were vague and incoherent.
  Instead of adopting such requirements, I recommended that courts use DSD processes
 and I suggested specific policies that might satisfy stakeholders' interests in court-connected mediation programs such as collaborative education about good mediation practice, and pre-mediation consultations and submission of documents.


I was part of an American Bar Association Section of Dispute Resolution committee that drafted detailed guides to help parties prepare for mediation.
  The guides advise parties about selecting mediators, preparing for mediation, getting advice about mediation, identifying issues before a mediation session, understanding mediation procedures, anticipating that mediators might make suggestions or give their opinions, learning basic negotiation approaches, and following up after mediation.
  The guides note that mediators vary about whether they give suggestions or express opinions, and the guides advise parties that they can tell mediators whether they want mediators to do so or not.


My article, Charting a Middle Course for Court-Connected Mediation,
 also illustrates a DSD perspective.  It grew out of an educational program where people had conflicting views about the appropriateness of mandatory mediation.  Most members of the audience believe that it is quite appropriate for courts to order parties to mediate.  They are concerned that without court orders, some parties lose valuable opportunities to mediate, and courts spend their limited resources on cases that would appropriately be resolved in mediation.
  One person argued that mandatory mediation is not appropriate because parties should make decisions in mediation voluntarily, without inappropriate pressure.


Recognizing that courts generally are unlikely to stop mandating mediation, the article argues that using DSD techniques is the key to producing optimal results by designing mediation processes to use desirable procedures and minimize problems resulting from mediation.
  The article outlines some policies that should motivate parties and lawyers to gain the benefits of mediation while protecting parties’ rights to make their own decisions.   It describes possible approaches for educating parties and other stakeholders about mediation, setting the timing of mediation, protecting confidentiality, and promoting productive participation in mediation.


This Part illustrates the value of a DSD framework in understanding how mediators think and act in handling ongoing streams of disputes.  While mediators refer to (their understandings of) theoretical mediation models, they also focus on many other practical factors in preparing for and conducting their mediations.


DSD should become the central theoretical foundation of mediation and other dispute resolution processes.  Indeed, we might redefine our field to be the dispute system design field rather than (A)DR.  People mediate in the context of a complex “ecology” of conflict management systems including but not limited to litigation, market services (such as arbitration), government agency processes (such as processes to resolve employment disputes), private institutional processes (such as ombuds), technologically managed systems (such as online dispute resolution), and purely private interactions (such as ongoing family conflicts).
  Our field should focus on the entire ecological system of conflict management processes.  From this perspective, the focus of this article – mediation – is one species in this ecology.

III.  Real Mediation Models Project

I launched the Real Mediation Models Project to better understand how mediators actually think, which affects how they act.  It is designed to address problems with the system of traditional theoretical mediation models by asking mediators to reflect on the paths that led them to mediate, the cases they handle, the parties they work with, and the values and ideas that motivate their actions.


At this early stage of the Project, it uses an inductive methodology for theoretical investigation, empirical research, practitioner self-reflection, and instruction of mediation students and trainees.
  It elicits mediators’ observations that could lead to sound empirically-based generalizations rather than testing theoretical mediation models.  Researchers could use mediators’ accounts to identify factors reflecting how mediators actually think instead of trying to fit mediators’ thoughts and actions into one of the traditional models.


Practitioners could use these ideas to get a better understanding of how they actually mediate – or at least how they think they mediate – and adjust their approaches and improve their performances.  Similarly, mediation program administrators and trainers can use this framework to help mediators be more reflective about their individual models and how they might improve their work.  Instructors can assign students to use this framework to learn about mediation.  They can assign students to write papers (1) sketching the models they used in simulated or actual cases in the course or (2) describing their aspirations for their mediation models after they graduate.  They can use the structure of these models as the basis of Stone Soup interviews.
  While this Project focuses on mediators’ models, it can be adapted for students to learn about lawyers’ models as advocates in mediation or legal practice generally.


The Project also could help identify theoretical issues that practitioners would find useful in promoting both parties’ goals and their own goals.  At a conference program entitled, Making Negotiation Theory More Helpful for Practitioners, panelists elicited attendees’ views about what current negotiation theory they find helpful and what new theory that would help them in practice.
  The audience expressed differing views about the value of existing theory, and they wanted theory to help them a wide variety of practical issues unrelated to traditional models.
  Although the program focused on negotiation theory, the insights could be adapted for mediation theory.


Part III.A describes the rationale for the Project.  To illustrate its potential, Parts III.B, III.C, and III.D summarize models of three real mediators.  Parts III.E, III.F, and III.G provide descriptions of models of three hypothetical mediators.  Although these mediators are fictional, they reflect very common patterns of mediation in real life.  Part III.H analyzes insights from the six models.

A.  Rationale for the Project

Psychologist Kenneth Kressel’s article, How Do Mediators Decide What to Do? Implicit Schemas of Practice and Mediator Decisionmaking,
 was a catalyst to start this Project.  That article summarizes the conclusions from three in-depth studies:

We have learned from these investigations that tacit knowledge – which we have variously described under headings like mediator “styles,” “mental models,” or “schemas of practice,” – plays a powerful role in such decisionmaking, is often at striking variance with what practitioners consciously believe they are doing, and can be gotten at by methods that help practitioners access their tacit decisionmaking knowledge.

He theorizes that “[m]ediators are clearly influenced by formal models of practice and different mediators adopt very different models, even in a very simple dispute.”
  Formal models are disseminated in authoritative texts, reflecting theories of explicit and self-conscious actions.
  However, formal models are imprecise and cannot account for the uniqueness of different cases and parties and the rapid, unpredictable interactions in mediation.


By contrast with formal models, schemas of mediation practice are “the partly explicit, but largely tacit and highly idiosyncratic ideas the mediator holds about the role of the mediator; the goals to be attained (and avoided), and the interventions that are permissible (and are impermissible) in striving to reach those goals.”
  Moreover, in these schemas, “[f]ormal models are inevitably sifted through each mediator's unique beliefs, values, and experiences.  It is these idiosyncratic characteristics that are likely to shape what mediators actually deliver and what clients experience.”  Much of what mediators do is outside of their conscious awareness.
 Their actions become “‘highly automated’ over time, often inaccessible to ordinary reflection.”


Kressel distinguishes simple and complex models.  Simple models depend heavily on a formal model of practice, with “clear, linear behavioral scripts.”
  Mediators using simple models had little curiosity as they reflected on their performances.
  By contrast, “complex schemas were far less reliant on a formal model of practice, involved a more diverse and nuanced set of behavioral scripts, more decisional uncertainty and stress for the mediator, and were associated with more efforts at reflective learning.”


The effectiveness of mediators’ interventions may be partly a function of “fit” with the parties' expectations or needs and the mediator's interests and needs.
  Kressel also found that the context and culture of mediations had a major effect on mediators’ models as reflected in his study of National Institutes of Health (NIH) ombuds-mediators.

The mental model of the NIH team was clearly shaped by the social context in which the ombudsmen function. Thus, the primacy of [deep problem-solving] in the model appears to be due to the fact that the ombudsmen are “repeat players” in the life of the NIH and therefore become adept at recognizing the latent sources of its dysfunctional conflicts; are under a strong role mandate as ombudsmen to pay attention to covert patterns of organizational dysfunction; and deal with disputants motivated to address latent issues blocking their scientific work.  The ombuds mediators are also strongly identified with the NIH's core mission of promoting scientific excellence.


For future research, he advocates focusing primarily on the decisionmaking of expert practitioners who practice in different contexts and have “tolerance for ambiguity, cognitive flexibility, and ego-strength.”


I initiated the Real Mediation Models Project to produce accounts of how mediators actually think and act.
  I am inviting highly self-aware and experienced mediators to write descriptions of their own mediation models and how their models developed and evolved over time, using the following sections:

Context of My Mediations

! 
My Background, Training, and Experience

! 
Types of Cases and Participants in My Mediations

! 
Common Patterns of Conflict Before and During My Mediations

! 
Common Patterns of Parties’ Goals, Interests, and Positions in My Mediations

My Approach to Mediation

! 
My Core Values and Goals in Mediation

! 
My Routine Mediation Procedures

! 
Challenging Situations in My Mediations and How I Handle Them

! 
Evolution of My Approach

! 
[If applicable:] How My Teaching or Training Affected My Mediation Approach

! 
[If applicable:] How My Mediation Approach Affected My Teaching or Training

! 
What I Learned Writing This Document


These authors’ descriptions of their models are self-reports, which presumably are

pretty accurate reflections of their beliefs and intentions.  The descriptions probably reflect the authors’ behavior to a large extent, though not as much as their thinking.  Theory inevitably is clearer and simpler than practice, which is contingent on a complex combination of circumstances.  It’s also hard to observe oneself objectively.  Even so, thoughtful mediators’ approaches probably are close to their aspirations.

Unfortunately, many mediators are not very thoughtful.  After they mediate for a while, they “capitulate to the routine” with little self-awareness or reflection.


This Project has complementary advantages and disadvantages compared with Kressel’s research.  His studies focus on mediators’ behaviors and thinking in individual cases, which may provide greater validity about mediators’ specific interventions and intentions.  However, they don’t provide a comprehensive and longitudinal view of the mediators’ models and their evolution over time.  Conversely, this Project “zooms out” to portray the “big picture” but doesn’t provide specific case-level observations and analyses.


I invited clinical mediation faculty to write their models because they operate at the intersection of theory and practice.
  In the future, I may invite other categories of mediators, such as civil or family mediators, to write their models.

B.  Michael Lang’s Model


Michael Lang is a mediator trained in law and therapy who handled marital and workplace disputes as well as cases involving organizations.  He attributes his initial interest in problem solving and justice to experiences with his family.  His parents were models of decency and problem-solving.  His grandfather emigrated from Lithuania in 1911 to escape antisemitism and poverty.


Michael went to law school in the 1960s, and the civil rights and anti-war movements motivated him to fight for justice.  After graduation, he worked as a legal aid attorney in New Jersey for several years before moving to Maine and becoming a general practitioner in private practice.  Like many small-town lawyers, he saw himself as much as a problem-solver as an advocate.  He studied transactional analysis, gestalt therapy, and family therapy so he could better help his divorce clients.  This training ingrained a commitment to the principle of self-determination.  As well, he learned and applied systems theory in his analysis of and response to conflicts.


He became interested in reflective practice – essentially learning from experiences – in the 1980s.  Studying reflective practice influenced his approach to conflict situations in two crucial respects.  First, he acknowledged the role of theory in shaping practice choices and his model of practice reflected the reliance on theory to make practice decisions.  Second, he committed to an ongoing process of learning through experience.


He gradually shifted most of his professional work away from legal representation and into mediation.  He mediated mostly separation, divorce, and post-divorce conflicts, with occasional forays into commercial, workplace, and public policy disputes.  He retired from active mediation practice in 2019.  He has written two books about reflective practice, led reflective practice groups, and co-founded the Reflective Practice Institute.


In his family mediation cases, he mostly worked directly with clients.  Lawyers generally didn’t participate in mediations (except in Florida, where it is common for lawyers to do so).  Similarly, lawyers rarely participated in his workplace mediations.


Often, the parties had unsuccessfully tried to resolve their disputes before asking him to mediate.  In marital disputes, the parties’ extrinsic goal was the settlement of financial and parenting arrangements, and in nearly all such disputes, there were intrinsic goals involving relationship, identity, and process.  He valued the parties’ intrinsic needs as much as achieving a specific outcome.  He was aware of, inquired about these intrinsic goals, and created opportunities for parties to express, explore, and address both their intrinsic and extrinsic needs.


Before meeting with clients, he talked with them by phone to introduce himself, answer questions, and gather limited information about the dispute.  In family mediations, he also asked questions to screen for possible intimate partner abuse.


He had a fundamental commitment to parties’ self-determination to shape both the process and the outcomes, reflecting his belief in each person’s capacity to make thoughtful and smart decisions.  He felt that this was his ethical responsibility.  He believed parties have the ability (and should have the opportunity) to discern their goals and needs, communicate their thoughts and emotions, create and evaluate proposals, identify types and sources of information needed, and reach their own decisions.  He recognized that each person in the mediation (including the mediator) has expertise.  The parties have an intimate familiarity with the dispute, its nature, history, and impact; knowledge about and experience with one another; and a real-world understanding of the likely advantages and disadvantages of any outcome.  In practice, this meant he did not offer advice, suggestions, or recommendations.  He generally conducted mediations in joint session, relying on private meetings only when strategically useful.


He frequently encountered challenging situations when parties and/or counsel were unprepared to engage in a meaningful conversation and when they wanted to “speed through to a deal.”  His first challenge was to suspend his judgment about their behavior.  He asked unprepared parties to identify their goals, and then he explored whatever ideas, information, proposals, and concerns they were able and willing to discuss.  When people tried to rush the process, he would (1) ask how they could best use the available time, (2) invite them to be patient and seek their agreement to continue for a set period of time, and/or (3) ask what they saw as the prospects for making progress.


Over time, he modified his approach so that mediations became more of a conversation and exploration of the dispute and its resolution, and less a drive toward a conclusion.  His family therapy training profoundly shaped his thinking and methods.

C.  Ron Kelly’s Model


Ron Kelly is a Berkeley, California mediator who is motivated by a belief in peacemaking.  He began doing informal, shuttle diplomacy-style mediations in the 1970s.  Talking with family members, college administrators, political activists, builders, or government officials, he tried to work out something everyone could live with.  He relished being a trustworthy confidant for disputing parties who could not talk productively with each other.


He has participated in three hundred mediation trainings and workshops, and he found that family mediation techniques helped him understand the wide range of potential resolutions possible from carefully structured face-to-face negotiations.


He generally mediates business-to-business contract claims and intra-organizational disputes.  He specializes in disputes about buildings and land, including construction, real estate, probate cases, and disputes involving governmental entities.  In most of his cases, lawyers are front and center.  The disputes already have become lawsuits or the parties are expecting them to become lawsuits.


Typical parties and other participants in his mediations are business owners, company presidents and CEOs and their upper management, buyers, sellers, and builders of upscale residential properties, and their attorneys and insurance carriers.


In his cases, direct negotiations between the parties have broken down and they need a mediator because of three underlying factors.  First is the presence of what some researchers call “blocking emotions.”  Disputants are angry enough and/or intimidated enough they cannot engage in reasonable and dispassionate exploration of what happened and how their differences can be resolved.  The second factor is that disputants usually can see their own case quite clearly and assume, often incorrectly, that any fair judge, jury, or arbitrator would see the case the same way.  Third, parties seek his help when they experience themselves as being in a contest with a winner and a loser.


Ron’s basic goal is to jointly develop a detailed written settlement that resolves all issues and that all parties and their counsel are willing to sign by the end of a one-day session.  Most of the disputants start off wanting him to persuade the other side simply to give in quickly.  Attorneys frequently aim to be seen by their clients as their zealous advocates, and they come in ready to push extreme initial bargaining positions.  They expect to participate in a long day of classic positional bargaining divorced from the merits of their case or potential creative resolutions.


Ron has used a wide variety of different approaches in mediation and developed the following general approach, which he prefers.  It evolved over time as he tried numerous techniques to see if they could address various challenges that arose in his mediations.  When he found that sticking closely to any particular mediation model did not seem to be working, he experimented with mixing various elements typically found in evaluative, facilitative, transformative, community, and/or narrative models.


He holds extensive direct individual phone conferences with all parties’ attorneys before formal engagement as a mediator, assuring them that the conversation will be confidential as provided by California law.   He gets a written agreement to mediate signed directly by the principals, establishing his direct contractual relationship with them.  He discourages submission of mediation briefs, which he finds counterproductive.


He uses a methodical process to prepare for mediation hearings.  He insists that the principals themselves write the answers to a twenty-question questionnaire.
  The lawyers review and edit the answers and then transmit them to him.  He holds separate phone caucuses with all parties together with their counsel to go over the answers to the questionnaire, review selected details of case documents, and generally prepare parties and counsel to be most productive in face-to-face negotiations.  He repeats his assurances of confidentiality and tries to make disputants feel heard without agreeing that they’re right.  He provides an opportunity to vent even their harshest feelings without contradiction.  He tries to identify any additional key evidence, additional parties and/or participants, revised range of settlement authority, and anything else that might be needed for a successful negotiation.  They also discuss whether a different structure might be preferable, such as a process where the entire mediation might be conducted caucus-style by telephone and email over a period of weeks.  To prepare for these calls, he spends significant time reviewing the questionnaires, together with any contracts, expert reports, applicable court filings, and other case documents.


At mediation hearings, he puts himself and a flip chart on one side of a conference table, and places everyone else on the other side facing him.  He usually places the highest conflict individuals right next to each other directly across from him, with their counsel next to them.


He identifies the goal as building together the best possible voluntary agreement that satisfies everyone's interests as fully as possible so everyone is most likely to accept it.  To help structure the discussion, he prepares a written agenda and places it in front of each participant.  He starts by emphasizing his interest-based collaborative approach.  Instead of having each side give opening statements, he asks all participants to identify all the necessary elements of a full settlement, which he records on the flip chart.


To reinforce the collaborative nature of the process, he asks them to develop a joint history, generally trying to get the principals to take the lead in this phase.  They might discuss how their relationship started, how any contract was formed, what their key communications were, what their important actions were, when problems first started, any attempts to remedy them, etc.  This enables counsel to hear a wider narrative and set of facts than what they may have heard from their clients.  It provides another opportunity for the parties to identify potentially heated topics while he controls the discussion and makes a joint visual record in front of everyone.


He typically insists that the parties jointly develop at least two different frameworks for resolution.  One classic framework might be one in which the parties separate immediately with whatever attendant payments and terms might be needed.  In a second framework, they might continue working together, or at least unwind their relationship over an extended period of time.  He aims to develop at least one framework for resolution before they break for lunch – and preferably more than one.  He uses lunch as a stress break and a chance for each side to discuss things amongst themselves in a more relaxed setting.


When they get back together after lunch, if the parties can negotiate directly and productively, they stay in joint session.  If not, he may put people in separate rooms and spend much of the afternoon in short alternating caucuses working out details of individual elements of a preferred framework for resolution.  By the time they resume meeting after lunch, he will have provided everyone with a detailed outline of a potential settlement including model language providing options for all of the typical elements of a full settlement.  He will have prepared this before the hearing.  This will not be a mediator’s proposal suggesting how the parties should settle their dispute.  Rather, it will provide typical boilerplate language without indicating, for instance, the direction, timing, or amount of any payments.


He alerts participants that they may reach a point where each side feels strongly that it has already given too much and that the other side must make the last move.  He usually has identified things that might make them the most uncertain of their chances of winning in court or arbitration.  At this stage, he typically pushes hard on these things in caucus to get them to continue trying to develop a full resolution and back off from ending the mediation.  He often identifies differently-valued elements that the parties can exchange so that each party can gain something it sees as valuable but which the other side doesn't see as costing them much.  That way, they’re not just simply “splitting a fixed pie.”  He also prepares in advance for the possibility of reconvening at a later date.  He may suggest using an arbitrator to resolve remaining disputes.


When they reach agreement, he tries to get all parties and counsel to stay together to jointly work out a full, detailed written settlement.  His goal is to print out a detailed and comprehensive final settlement that all parties and counsel can sign if they want before they go home.


In some complex cases, he has conducted follow-up phone conferences and email correspondence to refine settlement details, obtain sign-offs from absent parties, boards of directors, or governmental entities, and/or to ensure preparation of required implementing documents.

C.  John Lande’s Model


Growing up, I saw a lot of dysfunctional conflict resolution, which stimulated my interest in good conflict resolution.  I watched family members handle conflict horribly.   A child of the 1950s and 60s, I saw the major social conflicts growing out of the civil rights, women’s, environmental, anti-war, counterculture and other movements – and the hostile reactions to them.  I knew that there just had to be a better way to deal with conflict.


I decided to go to law school to learn about the legal and justice system from the inside.  I wanted to use my knowledge and skills to promote justice and help disadvantaged communities.  I wanted to promote cooperation and consensus, particularly by engaging disadvantaged individuals so that they would participate in decision-making about issues affecting them.  In my last year in law school, it was increasingly clear that I was totally incompetent as a lawyer – just like all my classmates – because law school hadn’t prepared us to practice.  Although I didn’t want a career in legal practice, I figured that I would need to do some legal work right out of law school if I ever would practice.  After I graduated in 1980, I designed my own internship by doing contract work for several lawyers for two years.  Not surprisingly, I hated it.  Litigation was extremely wasteful, slow, adversarial, and bad at promoting clients’ interests.  I wasn’t good at it.  And it wasn’t me.


In 1982, I attended a fabulous mediation training by Gary Friedman.  Mediation made so much sense to me and, after taking other trainings, I set up my own solo law and mediation practice in Oakland, California.  I did a general practice, which increasingly included divorce mediation.  I had a good intuitive feel for helping people communicate and reach agreements, and Gary’s model provided a very congenial set of procedures.  Using a flip chart, I followed the Getting to Yes
 process of eliciting parties’ interests, identifying options for satisfying the interests, and helping them make decisions.


I figured that getting a doctorate could help me become a law professor and enhance my teaching and research.  So I went to grad school in sociology at the University of Wisconsin-Madison from 1989 to 1995.  My first teaching job was in Nova Southeastern’s then-Department of Dispute Resolution in Fort Lauderdale, Florida.


In 1998, I was hired to develop and run a new child protection mediation clinic at the University of Arkansas-Little Rock (UALR).  The clinic was funded by federal contract with a consortium of five entities: the UALR Law School, county juvenile court, state Administrative Office of the Courts, state Department of Human Services (DHS), and state ADR Commission.  These five stakeholders had overlapping but sometimes conflicting interests – as did some key individuals involved in the system.  The clinic was the brainchild of the charismatic director of the Law School’s litigation clinic, Gerry Glynn.  He cared deeply about abused and neglected kids, and he recognized that the litigation process often served them poorly.  So he recruited the various consortium partners to jointly apply for the contract to do mediation.


Obviously, they were desperate to find a clinic director, so they hired me.  I had a PhD, teaching experience, a law review publication, and expectation of more publications to come, which satisfied the Law School’s interests.  But I had zero experience with child protection cases or the practice culture in Little Rock.  So the other stakeholders weren’t necessarily my biggest fans.  Fortunately, I had a great co-mediator who was the associate director of the program.  Laurie Sadler is an Arkansas native with a social work degree and experience dealing with child abuse and neglect.  We complemented each other’s skills nicely.  Unfortunately, soon after I started, Gerry moved to Florida because of his wife’s job transfer.  So I had a lot of on-the-job training with little guidance or political protection.  Part of my job was to coordinate meetings of a consortium task force.  Dealing with those politics was much more difficult than our mediations.


The clinic handled only child abuse and neglect cases in which DHS removed children from their homes.  The vast majority of cases involved neglect rather than abuse.  I came face to face with a dark underside of our society.  Parents often were abused by relatives or lovers, lived in horrible housing in dangerous neighborhoods, were poorly educated, had few job skills, had poor employment histories and prospects, and abused drugs.  Although the parents had power over their kids at home, they had much less power than everyone else in the mediation.


DHS assigned case workers to help parents remedy the problems so that it would be safe to return the children to the parents.  Case workers struggled with their jobs.  They had little education or training, low pay, and huge caseloads.  They had a dual role of helping parents and also reporting to the court and other authorities.  Sometimes case workers were sympathetic to the parents, especially if the parents seemed to be trying hard to “get their acts together.”  Other times, the case workers and parents had a lot of conflict.


The children were represented by attorneys ad litem, who had a lot of power.  The attorneys ad litem essentially were free to make decisions on their own because children generally aren’t competent to make decisions.  Several other lawyers were regular parts of the process.  Parents had the constitutional right to have an attorney and, since most were poor, the court appointed lawyers to represent them.  These lawyers were paid a pittance and had little connection with their clients, often meeting them for the first time right before court hearings or mediations.  In addition, DHS had an attorney who represented the agency’s position in court and in mediation.


The cast of characters in these cases included lots of others – often ten or more people.  The “parents” usually were the mothers, as the fathers often “weren’t in the picture.”  But sometimes the fathers were involved and they participated in mediations.  If the children were in foster care, the foster parents often attended mediations.  Sometimes children were placed with grandparents or other relatives as foster parents, but even if not, relatives often were part of the scene.  Often, there were conflicts between the parents and grandparents.  The children themselves usually didn’t participate in mediation except when they were mature enough to participate.


Many of the professionals were repeat-players.  The parents observed that they were outsiders in the professionals’ “club” – including their lawyers and the mediators – of people with ongoing relationships.  The professionals, including me, were virtually all middle-class Whites except for some case workers.  The parties were disproportionately Black and/or poor.


The parents generally had an overriding interest of “getting their kids back.”  To do so, they had to jump through whatever hoops that DHS and the court required them to jump through.  So they had an interest in reaching agreements that they could realistically perform.  They also wanted to be treated with dignity and respect.  For relatives, foster parents, and others involved in the kids’ lives, mediation was just one episode of a long, sad family drama that they were caught up in.


The professionals took their jobs seriously, generally trying to fulfill the goals of their respective positions.  They were concerned about the welfare of the kids and often about the parents, relatives, and others involved.  In some cases, various professionals didn’t like some of the individuals, which manifested in the professionals’ demeanor and/or their positions in the cases.


Mediation profoundly disturbed the process that some of the professionals were used to.  In particular, some lawyers resented their loss of control by engaging parents in the decision-making process.  Mediation was much less efficient from their perspective than making decisions in conversations with a small number of familiar professionals.  As a result, some resented my approach to mediation because I made a point of engaging the parents.


The routine mediation procedures reflected numerous constraints limiting our flexibility.  The applicable law required a series of hearings within specific time limits.  Soon after a child is removed from a home, the court is required to hold an “adjudication hearing” to determine if there is proof of the allegations.  If not, the child is immediately returned to the parent.  But usually, the court found sufficient evidence for the child to remain in DHS custody.  Periodically after that, the court would hold “review hearings.”  The court must hold a “permanency planning hearing” within twelve months to determine whether the goal should remain family reunification or set another goal such as adoption or independence of an adolescent.  In some cases, the court held hearings to decide whether to terminate parental rights.


We generally scheduled mediations to occur about a week before the hearings.  Ideally, the parties would reach agreement on all the issues.  The court was not bound to make orders incorporating the terms of mediated agreements, but it usually did so after relatively short hearings.  In some cases, we reached agreement on some but not all the issues, and the court would hold hearings on the disputed issues.  Even when the parties didn’t reach any agreement, mediations often were helpful in preparing everyone for the hearing.  As a result, those hearings often went more smoothly and quickly than in cases where there hadn’t been a mediation.

There were numerous potential issues to discuss in mediation including:

! 
where the children should live while the case was pending

! 
whether the children and/or parents need services (such as medical, psychological, alcohol or drug treatment assessment or services)

! 
whether the parents need parenting classes, child care, homemaker services, transportation assistance, and financial assistance

! 
how parents could improve parenting conditions, such as by getting work or housing

! 
visitation of the children with parents, siblings, or other family members

! 
goal for children (such as family reunification, independence, termination of parental rights)

! 
improvement of the relationship between the parents and children, other relatives, and case workers


We mediated only on Wednesdays because the professionals were so busy, often in court on the other days.  Our mediations generally were limited to 90 minutes, and the normal time slots were 8:30-10:00, 10:30-12:00, 1:00-2:30, and 3:00-4:30.  Eventually, we scheduled the pre-adjudication mediations for three hours because 90 minutes usually wasn’t enough to cover all the issues.


Because of the severe time constraints, we developed procedures to use the time as efficiently as possible.  We started mediations by having everyone introduce themselves, but we did not ask anyone to make opening statements.  We distributed a one-page outline covering points in a typical mediator’s opening statement and we reviewed it quickly.  We directed this discussion to the parents and any relatives or others who were new to mediation.  We did this to signal that we were very interested in their desires and perspectives and wanted them to participate actively in mediation.  We also distributed an agreement to mediate and got everyone to sign it.


We asked people to identify the issues they needed to discuss and used this to develop an agenda for the mediation.  If there had been a prior court hearing, we generally started by asking how the children and parents were doing since the last hearing, and we reviewed the last court order to see if there were problems in following the order.


The time pressure forced us to use time efficiently to get whatever agreements we could in a short time.  If we couldn’t get an agreement on an issue fairly quickly, we generally would shift to discuss another issue where we might get agreement.  Before the mediations started, we prepared a template of a possible agreement with the names of the parties and boilerplate language.  We had a laptop computer so that if people reached agreement, we could print it right away and have the parties sign it before they left.


There were conflicts between every type of participant.  The parents often felt besieged by tensions with family members, case workers, lawyers (including their own lawyers), and by life generally.  Sometimes the parents seemed overwhelmed and “out of it.”  Other times, they and relatives, foster parents, case workers, and/or others engaged in fiery arguments about an incredibly wide range of complaints.  The professionals generally worked together regularly and usually got along pretty well, though sometimes they had disagreements about particular issues.  The parents’ lawyers generally tried to advocate diligently for their clients, though they had strong interests in maintaining good relationships with the attorneys ad litem and DHS lawyers.


Over time, some of the professionals came to appreciate the value of mediation in hard cases that the traditional legal process couldn’t handle well.  The court and professionals got better at identifying cases that would be appropriate for mediation.  The improved selection of cases for mediation improved the mediations because professionals increasingly felt that their limited time was well spent in mediation.


I have mediated in four different contexts and necessarily used different models in each context.  In addition to the divorce and child protection mediations, I mediated a few cases involving faculty for my school’s Campus Mediation Service and a few civil cases for our Mediation Clinic.  In both those settings, I needed to fit into institutional rules and norms.  But I had a lot more freedom than when I mediated the child protection cases.

E.  Andy’s Model


Andy is a high school teacher who was trained as a volunteer mediator in his local community mediation center.  He generally approaches problems with a mediation mindset, and he likes helping people solve their problems.  He learned about the center when some of his students and parents had good experiences with it.


His cases involve some people in small claims court and others where there is no legal issue.  Very few of the parties are represented by lawyers.  Most of his cases are disputes involving parties who have had a relationship in which something caused a breach.  Many of the parties want respect and vindication.  Often, monetary issues are proxies for emotional and relationship concerns.  His biggest problem is when parties are so angry that they yell insults at each other, leading to downward spirals of communication.


Andy is at an early stage of his career as a mediator.  He mostly uses the ideas he learned in his training.  In his first few mediations, he used “scripts” from the training as if following a cookbook recipe.  Over time, he learned to improvise based on his observations about different kinds of parties, cases, and effects of interventions.  In mediation, he is primarily interested in helping people communicate and maintain relationships.  He was trained to handle bitter disagreements by expressing respect for all parties and actively listening to their perspectives, often in caucus.  He regularly co-mediates and his observations of co-mediators’ actions helped him refine his ideas about his preferred (and disfavored) mediation techniques.  He participates in the center’s continuing education programs, which leads to further refinement of his techniques.

F.  Bahar’s Model


Bahar is a family lawyer who has practiced family law for ten years and has been mediating for five years.  She handles only divorce and parenting cases.  She serves as an advocate and mediator in different cases, depending on her clients’ needs.  Her goal generally is to promote healthy family reorganization.  She particularly wants to prevent emotional harm to children of divorce, and she finds that mediation often helps her clients manage their divorces constructively, with little rancor.


Bahar first heard about mediation in law school, where it was mentioned briefly in several courses, but she got only hazy ideas about it.  When she was in practice, she attended mediations with some clients, got reports from other clients who attended mediation without her, and talked with mediators outside mediation sessions.  Based on these experiences, she developed a disjointed understanding of mediation.  When she decided to incorporate work as mediator into her practice, she attended a training and read lots of publications oriented to practitioners.  She was excited as if a light bulb went on in her head.  She developed a coherent understanding of mediation, appreciating nuances of mediation theory and practice.  She joined a reflective practice group consisting of traditional and collaborative lawyers, mediators, and mental health professionals.  In their regular meetings, they discussed hard cases and possible techniques for handling them.


Bahar serves a middle-class clientele, all of whom have separate lawyers, though the lawyers usually don’t attend mediation sessions.  The parties have a wide range of goals including moving on with life, maintaining relationships with kids, financial security, and revenge for their spouses’ affairs, among many others.


Bahar has the hardest time with cases in which the husband coercively dominated the wife.  In every case, she talks with each party before convening joint sessions so that she can assess any history of abuse and parties’ decision-making capabilities.  When she identifies problematic situations, she discusses whether mediation is the most appropriate process, possibly with some special safeguards and participation of additional professionals.

G.  Carmen’s Model


Carmen is a retired judge who mediates large, multi-party civil cases.  When she was on the bench, she was frustrated trying cases that she thought should have been settled.  The lawyers and parties often had unrealistic expectations about the likely court outcome and wasted a lot of time and money on unnecessary litigation.  She enjoyed conducting settlement conferences, and she has more freedom when mediating as a retired judge.


There was no instruction in ADR in Carmen’s law school when she was a law student.  Even when she was in legal practice, very few of her cases were mediated.  When she was on the bench, she didn’t know much about mediation except that it was helpful to send difficult cases to mediation and avoid sticky trials.  Over time, she conducted settlement conferences and really enjoyed doing them.  She didn’t have any training in settlement techniques – she just relied on her intuition about what might be effective in getting parties to settle.  After she retired from the bench, she joined a panel of neutrals and she participated in their training programs.  She regularly attends programs where mediators exchange stories and tips about mediation techniques.


Carmen mediates a variety of large civil cases, though she specializes in cases in certain industries.  She manages processes involving large corporations, each of which sends a team that may include outside counsel, inside counsel, executives, and/or experts.   Some of her cases involve torts where the parties haven’t had prior relationships, and others involve commercial relationships gone bad.  Her clients generally want to maximize their partisan financial interest, i.e., receive as much money or pay as little as possible.  The parties and their lawyers want to demonstrate that they have the will and ability to prevail in litigation and mediation.


Her goal is to help parties resolve large disputes efficiently.  She has a hard time when parties or lawyers have very unrealistic expectations about the likely court outcome and/or are unwilling to listen to reason.  She patiently discusses critical factual and legal issues using decision analysis to help people understand the risks of plausible contingencies in litigation.  She also helps parties identify and value their intangible costs of continued litigation and she incorporates these factors in the decision analysis.

H.  Analysis of Mediators’ Models

The mediators’ models discussed in this Part are consistent with Kressel’s account of mediators’ thinking.  This is a small sample, including only three real mediators, thus this merits further exploration.  But it provides plausible explanations of how these mediators think about their work, which affects how they mediate.


All the mediators’ interventions significantly reflect their conscious intentions based on formal models, to varying degrees.  Andy illustrates the use of a simple model relying on clear, linear behavioral scripts.  His mediation center trains mediators to use a specific model and he generally follows the scripts, though he makes minor adjustments as needed to reflect the dynamics of particular cases.  On the other extreme, Michael and Ron have thought about their techniques a great deal, having read a lot about mediation, taken trainings, and given trainings.  Based on their theoretical learning and practical experiences, they have integrated many ideas to essentially develop their own models that they consciously use to manage routine and challenging situations.  Bahar is in the process of developing her own sophisticated mediation model combining ideas from her readings and trainings, experience in practice, and participation in a reflective practice group.


Although Carmen eventually received some training in mediation techniques, she initially relied only on her intuition when conducting settlement conferences and doing her initial mediations in her private mediation practice.  For much of the time, Andy and Carmen act “on automatic,” not consciously aware of much of what they do.


All of the mediators have their own idiosyncratic ideas about mediators’ appropriate goals, roles, and appropriate techniques.  Their techniques differ from each other, in large part as a function of tailoring their processes to the types of cases and parties they work with.   As an extreme example, Ron’s techniques wouldn’t work well in child protection cases, nor would the techniques I used in those cases work well in his business cases.


The participation of lawyers has a huge impact on the process and outcomes.
  Lawyers were the dominant actors in my child protection cases.  They are absolutely essential in Ron’s and Carmen’s civil cases, where parties look to them to provide diligent legal advocacy.  Lawyers are involved in some of Michael and Bahar’s family cases where they may be more or less cooperative or adversarial.  Lawyers rarely are involved in Andy’s cases, so parties entirely speak for themselves.


The mediations generally are episodes late in the history of the conflicts.  The mediations are preceded by a series of interactions, varying in length and participation by others.  In Andy’s cases, some conflicts arise shortly before the mediations and other cases involve disputes bubbling up from long-simmering conflicts.  In some of Michael and Bahar’s cases, there has been a history of intimidation and violence.  In my child protection cases, the legal cases usually were part of protracted family dramas.  In Carmen’s and Ron’s cases, mediations often occur in the midst of a series of events leading up to long-running lawsuits with large casts of characters.  These pre-mediation histories call for critically important processes to prepare for convening the parties together.


The context and culture of the different settings shaped the mediation system design, which had a major effect on actual models that mediators used.  Andy was largely limited by the parameters of his center’s mediation philosophy.  The model of the NIH ombuds in Kressel’s study reflected the scientific culture of their organization.  The contrast between my divorce mediations and child protection mediations provides a very vivid illustration of the effects of context, culture, and system design.  In my private practice, I operated in a relatively new and largely undeveloped practice environment and I had few constraints.  The child protection mediation was highly regulated to accommodate the needs of the stakeholders, especially the powerful repeat-player professionals.


The models of all the mediators evolved over time in reaction to their experiences and practice cultures, which themselves evolve.  Indeed, “neighboring” practice cultures, like mediation and legal representation, may “co-evolve,” influencing each other.


Thus, while traditional mediation theory plays a role in each mediator’s work, many other factors do too and often overshadow its impact.  Clearly, there is no universal set of theories or factors that are applicable for all mediators in all cases in all contexts.  The traditional models don’t easily fit any of the mediators described in this article and certainly don’t account for many important aspects of how they mediate.

IV.  Conclusion

The system of traditional mediation models is problematic for many reasons.  It uses terminology that most people – including mediators – don’t understand clearly and consistently.  It does a poor job of helping people understand what to expect in mediation.  It omits many factors that do help explain mediation practice including contextual and cultural variables that have major effects on how people think and act in mediation.  It has spawned counterproductive ideological conflict in the mediation field about which models generally are good or not.


As an alternative, I suggest using dispute system design as the central theoretical foundation for mediation practice (as well as conflict management generally).  Mediators’ beliefs based on traditional mediation models would be elements of the framework along with many other factors including the relevant practice culture and participants’ goals, among others.


The nascent Real Mediation Models Project is intended to provide a more realistic portrayal of how mediators actually think and act in mediation.  There are many potential parts of the Project.  These include publication of mental models of thoughtful mediators, educational use by faculty, trainers, and program administrators, an initiative to develop a lexicon of clear dispute resolution language, and a framework for empirical researchers and theorists to better understand how mediators think and to develop empirically-grounded generalizations.


In short, the Project has the potential to help practitioners, theoreticians, researchers, instructors, trainers, students, and other stakeholders get better understandings of how mediators actually think and behave and to stimulate mediators to become more conscious and reflective about how they work.
*Isidor Loeb Professor Emeritus at the University of Missouri School of Law.  I took my first mediation training in 1982.  I have mediated in different contexts, taught mediation, talked with many mediators, and written extensively about mediation and other dispute resolution processes.  For more information about my background, see https://law.missouri.edu/lande.  I am deeply indebted to colleagues whose work I have cited in my publications.  Thanks, with the usual disclaimers, to participants in the October 2022 AALS ADR Section Works-in-Progress Conference at the University of Oregon, Noam Ebner, Ron Kelly, and ___ for comments on an earlier draft of this article.
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